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312l / ORDER

PER SUSHMA CHOWLA, JM:

This bunch of three appeals filed by assessee are against consolidated
order of CIT(A), Pune-5, Pune, dated 29.06.2016 relating to assessment years
2001-02 to 2003-04 against penalty levied under section 271(1)(c) of the

Income-tax Act, 1961 (in short ‘the Act’).
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2. This bunch of appeals relating to same assessee on similar issue were
heard together and are being disposed of by this consolidated order for the

sake of convenience.

3. The only issue raised in the bunch of appeals is against levy of penalty
under section 271(1)(c) of the Act for non-recording of proper satisfaction by
the Assessing Officer in assessment order. We make reference to the facts
and issues in ITA No.1842/PUN/2016, relating to assessment year 2001-02 to

adjudicate the issues.

4. The assessee has raised additional ground of appeal in this regard
which is purely legal and hence, admitted for adjudication. The additional
ground of appeal reads as under:-

1] The assessee submits that no proper satisfaction was recorded by the
learned A.O. in the asst. order and hence, the penalty order passed u/s
271(1)(c) is bad in law and the penalty levied may kindly be deleted.

5. Briefly, in the facts of the case, search under section 132 of the Act was
conducted at the premises of assessee on 21.09.2006. Consequent thereto,
proceedings under section 153A of the Act were initiated against the assessee.
In the assessment order passed under section 143(3) r.w.s. 153A of the Act,
the Assessing Officer denied depreciation on cars owned by assessee. The
CIT(A) has allowed the claim of assessee to the extent of 50%. The Assessing
Officer while completing assessment relating to aforesaid disallowance in para
8 has initiated penalty proceedings for concealing the particulars of income and
furnishing inaccurate particulars of income. Another addition made was on
account of proportionate disallowance of interest for the respective years i.e.
assessment years 2001-02 to 2003-04. The Assessing Officer in para 4.4 also

initiated penalty proceedings for concealing particulars of income and furnishing
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of inaccurate particulars of such income. Further, in the order passed under
section 271(1)(c) of the Act, the Assessing Officer holds the assessee to have
furnished inaccurate particulars of income and imposed penalty of X 3,18,780/-
in assessment year 2001-02, ¥ 2,94,720/- in assessment year 2002-03 and %

2,04,948/- in assessment year 2003-04.

6. It may be pointed out herein that in assessment years 2002-03 and
2003-04, the basis for levy of penalty is the disallowance of proportionate
interest claimed by assessee. The Assessing Officer has passed composite
order for all the years and after making the disallowance, has initiated penalty

proceedings for both the limbs.

7. The CIT(A) has upheld the levy of penalty, against which the assessee is

in appeal.

8. Shri Nikhil Pathak, the learned Authorized Representative appeared on
behalf of assessee and Shri Rajesh Gawli, the learned Departmental

Representative appeared for the Revenue.

9. We have heard the rival contentions and perused the record. The
limited issue raised by the assessee before us by way of additional ground of
appeal is that in the absence of recording of proper satisfaction while initiating
penalty proceedings under section 271(1)(c) of the Act, penalty order passed
by the Assessing Officer was not sustainable. The additional ground of appeal
being legal in nature, is admitted and being adjudicated. The assessee is
aggrieved by non-recording of satisfaction by the Assessing Officer. The
perusal of assessment order reflects that in assessment year 2001-02, two

disallowances are made in the hands of assessee i.e. on account of
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depreciation on cars and proportionate disallowance of interest. After making
the aforesaid disallowances, the Assessing Officer has recorded satisfaction
that the assessee has concealed income and also furnished inaccurate

particulars of income and initiated penalty proceedings.

10. Penalty under section 271(1)(c) of the Act can be levied where the
assessee has failed to fulfill either of two limbs of section 271(1)(c) of the Act.
In this regard, proper satisfaction needs to be recorded by the Assessing
Officer while initiating penalty proceedings in assessment order. In the
absence of such recording of satisfaction, penalty proceedings initiated cannot

be upheld and consequent order passed by Assessing Officer does not stand.

11. The Hon’ble Bombay High Court in CIT Vs. Shri Samson Perinchery in
Income Tax Appeal N0.1154 of 2014 with other Income Tax Appeals N0s.953
of 2014, 1097 of 2014 and 1226 of 2014, judgment dated 05.01.2017 have laid
down the proposition with regard to initiation of penalty proceedings on one
limb of section 271(1)(c) of the Act and levy on another limb and observed that
show cause notice needs to be given to the assessee as to which limb of
section has not been fulfilled by it and which makes the assessee liable for
penalty for concealment and then can levy penalty on the said limb. Applying
the said principle laid down by the Hon’ble Bombay High Court in CIT Vs. Shri
Samson Perinchery (supra), we hold that it was incumbent upon the Assessing
Officer to come to a finding as to which limb of section 271(1)(c) of the Act has
not been fulfilled by the assessee. In the absence of the same, satisfaction
recorded by Assessing Officer for initiating penalty proceedings is faulted with
and consequent order passed by Assessing Officer levying penalty on one of
the limbs of said section cannot stand. Accordingly, we hold so. Thus, penalty

levied under section 271(1)(c) of the Act is deleted on this jurisdictional issue
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itself. We are not addressing the issue on merits. The additional ground of

appeal raised by assessee is thus, allowed.

12. The facts and issues in ITA N0s.1843/PUN/2016 and 1844/PUN/2016
are identical to the facts and issues in ITA N0.1842/PUN/2016 and our decision
in ITA No0.1842/PUN/2016 shall apply mutatis mutandis to ITA

N0s.1843/PUN/2016 and 1844/PUN/2016.
13. Inthe result, all the appeals of assessee are allowed.

Order pronounced on this 28" day of September, 2018.
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